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'THE SECRETARY OF' THE INTERIOR 

WASHINGTON 

lly dear llr. Prealdent: 

I lnclo•• herewith a 111e11orand1.m1 prepared b{ llr. 

R\lbl•• 0099erning Section 5 or th• bill to create a 

Federal Trad• Commi••lon. I have looked o•er thl• 

memorand1111, and it •••m• to contain the an•w•r to 
I . 

mo•t, tr not all, or the objection• that have been 

'ral••d to thl• proviaion or th• bill, and have thought 

it aight be helpful to you. 

Th• Pre•ldent, 
The Whl te Houae. 

' • 

Inc. 
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lllll)JlADUll COIUBUO ln!Iel I OJ' !Ill BILL to 

CIU!I A n&D4t DIDI 00mll8IOI. 

l. 

BectiOD I and It• lfteot. 

Th• •edtio n read• •• follon. 

1 

Seo. a. That ~air ooapet-t..tion 111 oo ... ro• 1• berebJ 
• 

4eola~ed unlawful. 
.i 

The Ooaai••ion ill btr1b1 :111PO••recl &D4 d1reotl4 to pre-

Tent corporation• fro• u.miq unfair aetbocl• of oompetition 

in oo-.roe. 
If 

WheneTer the oo .. ieeion •h•ll haYe rea110n to bell••• 

that anr corporation ha• been or i• u•ing anr unfair .. ~ 

ot ooapetition. in oo-ezce, it ahall S.•ue and •n• W»OD 

•uoh oorporat1oD a 1n'1tten order, at l•a•t thirtr 4aya ia 
ii -ad anoe of the ti•• ••t therein for hearin1, 4ireotill& it 

w lippear befol'e the oomai••ioa uad •ho• oauH m1 an order 

ehall not be 1-e4 by the ooui••ion n••ra1D1D& and pro-

1 hibi tin& it fro• u•in& noh ••tMcl of ooapetition, and if 

upon noh heariq the ocmaJ.••ioa uall f1Dd that the •tMd 

of oo•petitlOD lll .... ,iOD i• p10hib1te4 bf thi• •• it 

•Ml.l thenupoa l••e u older n•tniain• &D4 prolaibi U111 
I ' . - . 
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th• UH of ~ -·. ft• ooaal••iOll .,. at DJ ti• 914lfJ 

or ••t utde, in wbol• or 1A part, DJ order 1•...t bJ it 

wader 1ihi• .&ot. 

1Uaeu••r the oo•i••ion, after the i•RUD• of nola 

order, ehall find that auch oorporation b&• not ooapliecl 

therewith, th• oo .. i••ion uy petition the di•trio t oour• 
' 

of the Unitlcl 8tate1,· wit~in any diatr~ot wb•r• th• .. ,bod 
I 

in que•tion •• uud or wbere •uoh corporation i• looatecl 

court i• hereby au~oriaed to ieeue •uoh injunotioa. 

The ••otion may be analysed thu•. 

(a) Congreee' l~y• doe a general rule of action under 

which the 001UDiaaion •h•ll proceed, naaely tb&t unfair oompe-

tition in ooameroe 11 unlawful. ~ 
\ ,,,, 

(b) The ooami1aion ia empowered and direoHcl to applJ 
I 

thi1 rule to particular •ituation1 and oiroua•tancee,with 
I 

a Yiew to making order• in »articular oa••• within 1ih• rule 

laid down by Congr•••• 

(o) The ord•re of the ooaaieeioD are not fiDAl. If 

not ·'.o4uieaoed in, .Uy oan be ellforoed onlJ bJ th• oourt• 

after judicial rni•• of the prooeecUna• before the oo•i•-

-
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a. 

The ITil to be Corrected Through th• Ao tion of 

the Oommieaion Under Section 6. 

The numeroua oa•I• which have been decided. under the 

Sherman A.ct have ••tabli•hed beyond doubt that· the only e~­

feoti ve· mean•"" of building up and maintaini~ 110nopol7, where 

I.' there i• no oontrol of a natural reaouroe, or of traupora-

~ion, i• the uae of unfair competition. 

Fair coapetition i• ooapetition which i• au(\Oe•aful 
r 

through euperior effioienoy. Oo111>etition ie unfair when it 

reaort• to method• which ehut out competitor• who, by reaaon 

of their effioienoy.1111ight otheniee be able to continue in 

buaineaa and. proeper. litbout the uaa of unfair a1thod• 

no corporation oan grow beyond the liait• impo•ed upon it ,_. 
by the neoeeaity of being •• efficient .aa any coapetitor. 

The mere aize of a corporation whioh maintain• it• poaition 

aolely through auperior efficiency i• ordinarily no menace 

to the public intereet. 

The object of Becti-on 5 i• to preTent the creation or 

continuance of aonopolj throuah unfair aethod•. It •1 be 

, 
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ur&•d that the Sher11&11 Act auffioiently proteot• the publio 

in thi1 re1ard. Thi• 11 not true for the followiq rea90n•• ' 

The Sherman Act applie• only to re•traint ot trad• bJ 

a co~ination and to monopoli1ation of o011Mrot. Unfair oo~ 

petit1on
1 
i• a mean• of reetraining or of monopolising yrade. 

But thert may be aome doubt aa to whether the mere u•• of 

an unfai method, without more, by a corporation of no con­

apiououa ai1e, would be held to fall within the 1oope ot th• ~ 

Sherman Ao t. -
' told other activitiee, bas hot in the pa1t brouaht auit ~er 

the Sherman Act, and probably will not do .,, except in oaeea 

of great magnitude involving what appear to be ••l'J' clear 

violation• of the Act. In auoh euit• the AtiOrney General 
If 

uaually allege• the uae of unfair oompetiti•• praotio•• in 
I 

eupport of hie main contention that a monopoly •xi•t• which 

ought to be (di••olved. The injunction again•t the future 

u1e of 1uoh practices i• only an incidental part of the de­

o ree. dountleaa oompetitor• euoouab before relief 1• final-

17 obtained. 

The Depart•n t of Ju1tioe deal• with monopoly •• an ao-
• compliehed fact. "It did not attaot the oil trlWt or the 

• 
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wbaooo 'ru•i until after th•J h&ci deatrorecl oompetltioD 

and obtained 110nopoly of 'th• a rtet•. If a tnde oo•1••1oa, 

ar•ecl with the ponr to pre•ent unfair ooapetition, llacl 

exiated when the found.ere of th• tobaooo truet beau to o&rl'J 

out their oaloulated poliOJ of exterminatin& OOlllP•titore, 

that aewUDd.ln&lY euooeea~ul attempt to 110nopolise oould haYe 

been fruatrated. Inetead of merelJ terminatin& &A ill•&•l 

condition after harm hae been done, the trade ooaaieaioD 

I will prevent not only the infliotion of harm, but aleo the 

monopoly to which that har• would haYe led. 

The oommiaaion by reaaon of it• knowled&e of buain••• 

affair• and tbe ooncentrated attention it will give there-

to, it• facilitie• for in•e•tigation, it• rapid, 9Ullll&r7 

procedure, will be able to protect buain••• aaainet unfair 

competition in muoh more effective and ti•ely fallhion than 

the Department of Juetioe oan do. 

I The Department of Juatioe, on the other hand, will be 

I relieved of a load of burdenaoM wort whioh it i• not well 

fitted to perform. It will be able to &ive it• main atten-

tion to the great taat of proaeoutin& auit• for the di•eolu-

I tion of monopoliee, leaviD& to the trade oo••i••ion th• i .. 

portant •trvloe of polio1Jl& 0011petition eo a• to proteot ·•11&ll 

6 3:10? 1 ~ 
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bu•Ua•• aen, keep llD open field for nn eAMl'PriH, aad pn­

••nt ~· d.e•eloP11•nt ot trut•. 

3. 

The llethod Pro•ided. :1.n . Section & i• th• B••t .. .Ud. 

of Oorreot1ng th• S.11 of Unfair OoapetitioA. 

Ou of tbe great l•au•• in the la1t pn•iclential .... 
,, . 

pai1n n1 whether the aolution ot th• truat probl• •• to 

be foWMi in the regulation of aonopolJ or in the reaula­

tion of ooapetit1on. The Deaooratio PartJ d.eolared. 1t•elf 

for the abolition of aonopoly and the regulation of OOllP9-

tition. The regulation of 0011p1t1t1on ••&1111 the P~•••ntion 
I t 

of ooldpetit1on that de1troy1 for the purpo11 ot &•inina 

monopoly, and 10 i• harmful to lthe public, -- the p~••nt1on, . .. 
in 1hort, of unfair 00111>etition. ft• 8berMD Aot i• ••­

,_,) quate for th• abolition of monopol7. It 1•, howe•er, l»ut 

. iaperfeotly adequate tor th• re1ulation of 00111>et1tion. The 
I 

pre1ent Con&n•• i• oh&r&ecl with the d.ut7 of wpplJiD& ~· 

detect ia the l••· 

Two nye of regulatin& 0091>1tition ba•• been propoaed. 

On• 11 ~· •'tbocl proY1cled in BeotiOD 5 of W• bill. f ft• 

• 

• 

' .-
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' 
other i• to clefille, one bJ one, th• variou• Wlf&lr prutloee, 

and to llllke eaoh o 1111 a o ri•inal off ell•• • 
. 

The objection• to the latter .. thocl &%9 ll&llJ an4 oon-

(a) It i• iapo••ible to .frame a eet of definitioae 

' wbioh ellbraoe all u,nfair practice•. The beat we oail do i• 

to def in• tho•e whiah we mow to be unlawful fro• th• deoi-
I 

•ion• and decree• of the court• under the Shena Jot. The 

li•t lof th••• i• ao formidable that no drafteman ha• r•t 

ventured to enuaerate more than a aaall fraction of tbea in 

any bill introduced in COngr111. But if thlf were all de-

fined and prohibited under ••••r• penaltiee, it would at . . . 
I r· once be neoe11ar1 to begin over again. The number and 

I 

variety of unfair practice• i• •• unliaited and lnezbauati-

ble ~. the wit of an. Judge Ivan• of th• Ion BupreM 
I 

COur
1
t ha1 well de1cribed th• m aa •aodern evil inve~Uona•. 

How can ~ou define the aoope of hullllll inventivenea8t With 
l 

each new invention there woul'd ari•• a public clell&Dd. for 

Congree1 to .. te a new definition and prohibition. If Cora­

gree.a adopt• the method of definition, it •ill UDclertake 8lri 
~~ . 
l•-•~ •• eadl••• •• t~•t ef ll•lfll••· Compare 11Uoh a oua-

broua, i111>erfeot uthod ri th the elaetio, coaprehenaive Sher-

f 



1-· 

L 

8 
'I 

aan Aot, whioh, as Chief Ju•tio• White la&• .aid, bf 1•aer10 

de•ignatio' embrace• ••••rr ooaoe1Table aot wbioh oould 

oonoeiYablf oome within the •Pirit or P'U'PO•• of the pro­

hibi tioJl 'f' the law, without regard to the garb la tdl1oh 

•uch act• were olothed.• Men ha•e urged in fayor of th• 

polioy of' definition that bueinea• .. n do not UDderat&Dd 

the law and. need to be enlightened. Thia oontention waa 

well foun<l9d three year• ago, but now that the later deoi­

aion• and ~eoreea haYe olari~ied the law, it 1• DO longer 
I 

heard. In order to be inforaed aa fully aa Congr••• oaa 1nfora 

them, bueineaa aen haYe only to read the deor••• of ~ 

court• in 1caaea which baYe ariaen under tbe Sherman Aot. 
/-.. 

• 
(b) It i• practically impo••ible to dtf1D• unfair 

I 

practioea1mo that the definition will fit bu.aln••• ot .,.ry 
I 

aort in •r err part of thi• country. Whether ooapet1t1oa 1• 
I unfair or not , depend• in a peoul~ar degree upon the nr-

) 

round1ng..J~ 1rouutanoea of the particular oa••. 

haraful under aertain oirouutanoe• aay be benefioia:J: UDder 
I . 

diflerent oirouaatano••· 
I 

If...Jfu aate a rigid definition applicable to e•erybodJ la .... I 
wAl1e unit• B•tee, you ri11 •top eo .. thin&• tdlioh rou would . · 

ohooee under aome oircuaetano•• to enoouraae,if you could onlr loOt 

/ .,, 

I . 

f 



R 

.. 

' . 

. ' 

. 6 3 911 

J 

I • • 

. .. 

9 

-tar enough into the unmown; an4 10.. thina• which 1ou •CN14 

like to 1top will •lip through the JMlhe• ot your defiai-

tion. Th• definition• in the Clayton Bill which the Hou•e 
I . 

ha.a paa1ed are sub ject to thi• critici1m. , 

(c) 'rt would be 1mpo1eible to ~raae definition• with­

out u~ip.g language wh~ch would. pre1ent very difficult prob-

leme ot1 oon1truction to the oourt1. One ha• only to ru4 the 

c1efinitlion1 in the Olayton bill to be oonvinoed of tbie, or 

to rea~ the d11oription1 of unfair method• of competition 

in t he court decree•, and then i•gine how oomplioatel1 the 

definition• of the•• 1ame method• would be, if the l&D&U&&e 
. 

of the decree• were altered and qualified ~o a1 to have a 
~ 1 . 

univer~al application i oetdkd of applying io a particnilar 

bueine J e. The defin~on1 would give riee to a lons 1eri11 

ot i1t l pt1d. .. ca.1ee ~tinuing until the 
1
new language had. 

all been judicially oonatrued • In etead of being clarified, 
. 

t he laf wout d be ob•oured. ~ 

(d.) A definition once enacted can never be adapted 

eo a• to· meet the requirement• ot a particular e1tuai1on. An 

order of a ooami11ion, or a court decree on the other h&n4, 

t i• ti.a ible. Order• of the oommi11ion 11eued under Beotion 

5 -~ f e ~odified or 11t &•i4e; and. the court• retain jur1•~ 

I 
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diotion of tbe1r 4'or••• for the purpo .. of ao41f1oat1on. 

In the yery reoent deone c11••olT1" the thread \net it 11 . '· 
ordered •tbat Juriadiotion of tbi• cMni•• be and i• herebJ 

retained for the purpose of entoro1Jli thi• deoree, and tor 

the purpoH of enabling the part ie• to apply to the oouri 

tor modification hereof it it be hereafter •hown to thl 
' 

eat iaf&ot ion of the court that by re&•on ol oh&nged oon-

dit ion• or ohangea in the 1tatute law of the United State• 

the provi1iona hereof h&ve beoome inappropr1&te or 1n&d.e-

quate to maintain competitive condition• in 1nteratate or 

foreign 1ew1ng threM\ trade in the United State•, or h&Y• 

beoome unduly oppressive to the defendant.a and. are 110 longer .... 
necessary to secure or mai~tain competiti,pa oonditiona in 

such inte rstate and foreign trade." No 1uch di1oriaina-

tive mpulding o! t he l~• to changing condition• will be po1-

sible 1n case the method of defining unfair praotioe1 should 
I 

be ado,i>ted. 
I 

I 

, 
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Advantage• to Bueiuaa of the Ketho4 proT14e4 ill 

Section 5 tor Prevanting Unfair Coapet1tion. 

11 

Nobody defend.• unfair ooapetitioll. Only the pi1&t•• of 

busi,e•• w~o desire monopoly have an intere•t in 1it• oontiJm.-

anoe Everyjody elae want• to have it •toppt4. The ohlJ 

queelion is a1 to the .beat way of •topping it, with the l•&•t 

riek to legitim&te busine•• oper&t1on•. MY belief i• tb&t 

' if a vote oould be . takien it would be found that Amer1oa.n bu•1-

neee men are almost unanimously in favor of committing the 

duty of preventing unfair competition to tbe Trade oo .. 1••1on 
e 

unde~ the wi•e re.atrictione provided in Section 6 ot ~hi• bill. 

The board of directors of the United State• Chamber of Ooa-

merol at a meeting held in Wa•hington a few daJ• ago took 

favo~able aotjio.n in regard to Section 5 by authorising the 
f • 

1,nd!ing of ar\special bulletin to the member• of the Oh&llber 
( 

I 
e~laining the section and pointing out it• merit•. 

I One ha• onl1\ to consider what would b&ppen in tha actual 

working under Se~tion 6 in t0rder to 1ee why it wqul4 tie ao-.. 

I 

• 

( 

cep~able1 to all busine•• men exoept tho•• who wi•h to aonopoli'81 

especially to the 1mall busine•• men who are the viotima of 

unf~ir competition. Let u1 au.ppoae that the co .. i••1on, in 
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the oou.r•e of it• 1nveetigat1on•, find• a corporation u•ln& 

what it iegard• a• an unfair .. thod ot competition. 

thing the Comm1,a1on will do will b• to oall the ... tter to the 

attention of t he ma.nager1 of ~he corporation. There will then 

take plaoe a fUll, informal diaou11ion between the co .. 1••1on 

and tb1 ,managera. The manager• will have every opportunlt7 

to explain, and pereuade the Oommieaion, it they oan, that the 

method of OQmpetition i• fair; and the comai••ion, on it• 

pe.rt, will pre1ent it• vlewe. Should neither party oonvinoe 

the other, the Comm1asion will then bold a tor .. 1 hearing at 

which the corporation will offer t11tiaony and will be repre-

1ented by ooun•el. If at the 01011 of t he hearing tht co .. 11-

•ion abide• by its original opinion, it will declare that the 
I 

method of competit)on in question ii unfair, and will iseue a.n 

order that the same be die;ontinued. The oorpora~ion will 
, \. 

then have the ohoioe either to bbey the order or to di•r•aard 

it. If the order i• diaregarded no penalty will be incurred. 

All that the Commission can do will be to pre1ent the oaee to 

a federa.l ccpurt ~hich will then decide in the regular cour11 

whether the order of the Commi1aion ii just, and if it ~ 10 de-

oide•, will enforce the order by proper prooeee. Tne oorpora-

tion will thu• have three cbanoe• to proteot it .. lf again1t 

rbitrary or unJu•t action; f1r•t, in the inforJE.l d11ou111on 

.. 
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with the domaieaion; aecondly, upon the hearing before the 

Commieeion1 and thirdly in the euit in court. Doubtful 
' _.,, ... 

oa•e• pr_obably will alny• eo to a court and be jwlici&llJ 

adjudicated &nd. determined. 
' 

The function of the Ooamiaaion 

will be to act aa an adminietrative agency to lee that tlw law 

ia applied and. enforced. The court in performing ita jwli-

oial function will b&ve the very important benefit of an 

inveotiga~ion euoh as no court hae the faoilitiea tor making, 

and of fi~dinge by a .oommieeion composed of men who•e judjment 

on a que~tion of bueiness practice, by reaaon of their coapre-

'. heneive knowledge 'alld exper~noe of bulineaa., will be entitled 
I . 

to great 1weight. The court will doubtle•• aaoribe to ~he•• 

finding•, ae the Supreme Court has said in speaking of the 

Interstate Commerce Commission, •the strength due to the 

judgment• of a tribunal appoint~d by law and informed by ex-
r, 

l 
peri enoe.• Inte re~ate Oommeroe Commi&!ion !~· Yaion :Pacifio 

R.R., aaa u. s. at p. 541. we muet not loee sight of .another 
J. 

advantage to men in a small way of bu1ineea. 

:t imid...,!..J They fear to incur the boat 11 i ty of 

They cann~t afford the expense of long drawn 

ceeding~ carried from one court to another. 

) Such men are 

great co\P°rationa. 

ou1i legal pro-

It will be an 

inestimable boon to them to have a strong &l'll of the government 

00111 to their reecua and, in the public interest, bear the 

I . 
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expense of the conte1t. 

5. 

Ob jection• Ra1•1d again•t Section 5 and 

Anner• Thereto. 

Tho~ who oppoee Section 5 have argued (a} that it• ' pro• 

vision• are unoon1titutional, (b) th&t the term "unfair ooape­

tition• ha• no certain legal meaning, (o) that order• ot the 

' Commission will not be subject to review by a court, 10 that 

busineee will be exposed to the arbitrary judgment• of five 

•1rreaponaible• oommiaaioners, (d} tb&t the talk impoltd upon 

the Comm1esion 1• so vaat that it cannot be performed and the 

Co~ission will Qreak down, (1) that the action of the Commi•­

eion under this ~eot1on will be used ae a buffer in pro11oution1 
I under t he She~n law, ;nd will put busine1s in a atra.it-

jacJet. Let ue consider these objection• in order. 

(a) 

The constitutionality of the section 1• aeaailed on the 

ground that it involves a delegation of legielatile pow,r. 

Thie que~tion is no longer open. The supreme Couzt ha• con-

eidered the arguments urged against Section 5 in oaaes that 

go much f urthe r t han t his bill propo1e1 to go and baa rej1ot1d 
I 
~ a• unsound • The :rule of law which the Trade Oomm1••1on 
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will administer i• the rule deolaring unfair competition to b9 
~ 

' unlawful. In ~naoting that rule Oongreee will clearly indi-
1 

oate the reeult it desires to bring about; and in enforcing 

th4 rule, ao ae to bring •bout the result pointed out by tlie · 

statute, the Commiasion will exeroiae administrative and not 

leJ ielative power. This 1• absolutely eatabliahed by the de• 
- I 

oi j iona. The oases in point have been referred to in the 

Seqate and _Ne. to be found in the Congres·siona1.· Record. They • 

I -
are ·as follows: 

Field v: Clark, 143 u. s. 649. 

In re Kollook, 165 u. s. 526. r--- -

Buttt!!'.l~!ld v. Straaa.ban, 193 u. s. 470. 

1 
Upion Br,i~ge co . v. U:-..§.., 204 u. s. 364. 

..... " --
St. Lo~J.s & Iron Y:ountain Ry. v. Taylor, 310 u. s. 281, 287. · 

' ¥ononga.hela B~idge co. v1
• u. s., 316 u. s. 177. 

u. SJ.!-Grimaud, aao u. s . sos . 

Interstate Commerce Commission v. Goe>drich Transit ,Co., 

~a• u. s. 194 

Kansas City Southern Ry. v. U~_S., 23!_!!~. 423. 

' 
In ButttS!ield v. Stranahan, supra, the rule laid down by 

codgr~sa ma.de it unlawful to iaport tea interioT to certain f 

at~darde. The Secretary of the Tree.surf was authorized to I . 
establiah the standard• and to enforoe the rule. The CouTt 

I . 
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!h•ld that in pertorming hi• dutie• under the aot the Seor•~&l'J 

ot the Treasury exeroi••d exeoutiTe and not legi•latiTe power. 

Tbe Cour~ aaid: •congress legialated on the aubjeot a• fa~ 

&I waa •&•onably neoeaaary, and trom the neoeaaitie• of the 

"' caee waa compelled to leave to executive otfioial• the duty 

of bringing about the result pointed out by the statute.• 
I 

In Interstate Commeroe Commiaeion v. Gooc1%ioh 'rl'!nait Co •. , 

supra, t be Court said: •The Congreee may not delegate it• 

purely legislative power to a commiaaion, but, :\»\ving laid down 

t he general rule• of action under which a commiaaion shall pro-

ceed, it may reo.uire Of that Commission the applioation of 

such rule• to particular e.itua ion·a and the investigation ot 
./ ' 

faots, with a yiew to makint'or<fera in a particular ma*ter . l ~ 

within the rule• laid down by Congreee.• 

The power given by this bill to the Trad9 Commiaaion to 

adminiet j r t he rule aga.inat unfair ctpetition ia ana.logoua t~ 

the. powe~ given to the . Interstate Co eroe Comm1e•ion to ~d-
i 1 • 

minister the rule laid down ·in Section 3 of the Aot to Regulate 

Commerc~ w~ich make• it unlawtul to give undue or unreaaonable 

preference• or advantage•. 
L~ 

It 11 also precisely analogoua to 

-.re power conferred on the Interetate Commerce CollJlliaaion in 

Seotion ll5 ,of the Aot to Regulate Commerce to compel the di•-

continuance of unjust or unreasonable or unjuatly discr1m1n&tory 

• 
r 

' 
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or unduly preferential or prejw11o1al ol&••ifioat1ona, reauia­

tion• or practice• and to pr••cr1'be what ol&••ifioat1on, regu­

lation or practice i• ju•t, !!:.!!. and re&aonable to be t here­

atte r follow14. 

(b) 

It is urged that t he term •unfair competition~ i• too 

' vague, that it ha• no certain meaning in the law. , Th• 

anawer to thie obJeotion 1• that it i• not oec1•1&rf that the 

meaning •hould be completely aacertained. There are anr 

term• in the law, such a• fraud and negligence, who•• meaning 

i& oonetantly being extended. Certainly "unfair competition• 

ha• a better aaoertained meaning than the term• "unjuet or un-

reaeon&ble or unJustly discriminatory, or undul y preferential 
• 

or prejudioial olaee1fioat1ona, regulation• or praotioea• had 

when Section 15 of the Act to Regul ate Commerce wa• fir•t en-

acted. Ae a matter of fact •unfair competition• i• & term whioh 
-

ha• an unusually definite lega.l meaning. The court• have no 
~ 

difficulty ~t ~ll in dealing with this term. In &tand&rd Oil 

Co. !.:_!lnite~_fil!.!.J.!., 221 U. S. at pp • .ft2-43, the Oourt,by 

Kr. Chief Justice White, •aid: 

•without attempting to follow the elaborate averment• on 
,,.J) 

t~ •• subject• epread over fifty-aeven page• of the printed 
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ftOOft, it 8Uffioea to 8a.J tbat auoh &ftl'MD1i8 _, properlJ 

be grouped under the :tollowizia hH.4•: 
• 

and other d.11criainatory practioe• in favor ot the oollb1D&t10D 

bJ railroad companie1; re•traint and aonopoliaation bJ con­

trol ot pipe line•, and unfair p~otio!~ a.galn•t ~oapet1P& 

pipe l~; contract• with coapetitor1 in re•traint of trade; 

' unfair meth~• of ooapetitio!l, auch a• looal price ou~ting at 

~j>~~~ • where ~£'!!!&ry to _!~~!!!!~~!J>!t it !29A.-!•PiO!!ft, 

~--- ~~ei~~!P!_!itor!, t £e O~l!tion ot b~1 1D4e-

2!._~ent companie•, and payment• of rebate• on oil, wi~~~ 

like intent.• 

' 

In Stat e v. Fairmont Creameq Co., l5a Iowa 708, at pp. 

709-710, t he Court, by Evan•, J., eaid: .. .. \__ 
•one of the great legi•lative problem• of the day i• to 

proteot fair competition in the bueine•• world wi thout UD4uly 

interfering wi th t he freedom of oontraot. We,, nay properly 

pr eaume t b&t t ho problem ia sr•&~er in •ome line• of bueine•• , ,, 
than in other• . In t he purcba1e of 001111oditie1, the method• 

of bue ine•• adopted are quite aa variou• aa the different coa• 

Method.• are adopted which are peouli&r and l1ait1d. .. 

t o dealing• in a certain commodity . Evil practices, therefore, 

mfr ar1" in t he buaineea method.• pertaining to one ooaaod.1tJ, 
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whic~ do not obta in at all in relation to other co1111oditie1. 
I 

Practice• may _obtain which contravene no statute, and which, 

nevettbeleae, would be deemed aa morally dishonest anddltr1-

mental to the publ~c interest. x x x x The temporary 
J 

-

maiptenanoe qf art~ficial prioee for the sole purpo1e of , . 

destroying a weak competitor and creating a monopoly is one of 

the ·modern evil invention•." 
I 

luapy e'tatee have enacted laws prohibiting unfair competi-
, 

~ion J A typical instance is a. Nebra*a statute entitled "An • 
I 

Act to prohibit unf air commercia l discrimination between differ-
I 

ent ee ct ions, communities, or localities, or .unfair ooapetition, 

and i rovid ing 
~~) 
in~S~utp Dakota, Minne•ota, I owa and 

/°"" 
penalties ~berefor." Similar statutes are found 

other eta~e•. See al•o 

ttate V. Drayton, 82 Neb. 254, State v. Standard Oil Co., 111 

Minn J 65, State v .! Bridgman & Russell Co., ll 7 Minn. 186. 

jin order to ge t very complete and apeoific in!~rmation 

abou unfl ir compet ition one has only to turn to the 4eoree• 

in cdsee under the Sherman .act. There will be found precisely 

defined numerous examples of unfa ir competition. · Nowhere i• • • 

t · i .t .Jllte 1nd1spensa.ble to use language bavi}llg preoi1e meaning · 

than in ~a deoree. Yet in the caee of unibed State• v. general 

EleoJ ric co., in the decree entered by the Circuit Court for the 1- -
Nort~er~ District of Ohio, Ea.stern Division, at the end of the 

f 

) 
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• 

eighth clause enjoining the use of a speo1fio unfair method of 

oompet~tion the following l&nguage 11 found: 'Provided further 

that nothing in this d.eore1 •hall be taken in any re1peot to 

enjoin
1 

or restra·in !!.!.!,, free and open competition." 

In addition there are numerou1 text books on unfair ooa-
' petitifn in wh1oh the authorities are oolleoted and analyzed. 

Amon~ suoh worke are .Singer on Trade Mark Law• of the world, 

and Unfa ir Trade; Paul on The Law of Trade M.arka including 
I 

Trade Names and Unfair Competition; Nim• on The Law of Unfair 

BUainess Competition; Hopkins on The taw of Trade ll&rks, Trade 
I 

Names and Unfair Competition; Hesseltine '• Digest of the Law of 

Trade ?larks and Unfair Trade. 

( 0) 

The objection that oraers of t he. Commiesion are not sub-

jeot to review by the courts is easily met. • The language of 

the seoticn in its present form would seem to provide for re-

1vie" by t he courts. But if it ie thought not to do eo, it oa.n .. 
easily be cbanged, and einoe a different .: oonetruot ion baa been 

I 
put upon it, it shoul d be amended 10 as to prevent the poee1bil-

ity of auoh mista ke. 

(d) 

)'.b~ obj ection that the Commi•sion will be owerloa.ded by 

• 
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the taak i.Jlpoaed upon it 1• not will t&ken. 

alone can initiate a proceeding. It ii not bound to aot on 

compla.int. It will onl1 aot when it deem• action d1airabl• 

in the public interest, and it will not und.erta~ aore tb&n 

• it can do. 

(e) ' 

In the ~ourae r:i'L hie apeeoh Senator Borah aaid: · •r tear 

the time mBiY come, if thi• law i• enacted, when it will be 

used. aa a buffer - in proeeOUtiona under t he Sherman l&w, when 

defendants, in oaaea brought under that law, will aeek •helter 

' behind the 'decision of this tr&d.e oommiaaion a• to what con-

stitutes unfair competition. .. .... . -\ .. 
•Th.e law now contemplates forcing competition, &nd this 

law would pr ohibit unfa ir competition . I doubt the wiadoa 

o~ putting bue ine•s in thi• atraight-jacket.• 
't\..a. The Be&Rtot doe• not seem tq have noted. the inoon•i•tenoy 

,,. 
between hie fe~r tb&t defendants in prosecution• under ~he 

Sherman law will seek shelter behind the decision• ot the Trade 

Commission, and hie doubt of the wiadom of putt.i ng busine•• in 

this 1traight-Jaoket. It the Sherman law will be weakened by 

o~ferr.-d. upon the Trade ColllJlii&sion the power to prevent un­

fair oompeti'tion, how oa.n it be said that the etfeot will be 
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to put1 bueine•• in a etraight-jaoket? Hi• tear and hi• doubt • 

however. are equally unfounded. The Co11111i••1oa will have no 

power to authorize t he u•e ot a method ot ooapetition a• tair, • 

or to give im1111J.nity from the Sherman law. The only order• 

the Commission oan iseue are orders prohibiting the uae ot un-

fair method• of competition. It i• not poaaible to weaken the 

Sher\nan law in that ·wa.y . The idea that bueine•• will be put 

in a 1traigbt-jaoket 1mpl1ea an equally aingular mi•oonoeption. 

Unfair competition 1• the most effeotiTe weapon of monopol7. 

Prevent ion of unfa ir competition, in1tead ot puttilli bueine•• 

in ·a 1traight-jaoket, will liberate buaineea. Fair' tree am 
open competition is t he. objlot which tbe Sherman Aot, no le•• 

~ 
than ~h• bill, -.eeks to promote. ,. . The two la.we will be i' 

• 
pei'fe r t harmony. 

• 

" 




